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INTRODUCTION 
With the ever expanding reach of the action of negligence, other tortious actions are often forgotten. A 
recent decision of the High Court and a decision of the Queensland Court of Appeal demonstrate that older 
actions in torts still have relevance in modern society. 
 
NUISANCE CREATED BY A TENANT 
In Peden Pty Ltd (as Trustee for the Dunn Family Trust) v Bortolazzo [2006] QCA 350 (15 September 
2006), the issue before the Queensland Court of Appeal was the liability of a lessor in private nuisance for 
interferences created by their tenant.  
 
The plaintiffs occupied a hotel in Innisfail which was adjacent to a house divided into two flats that was 
owned by the defendant. The plaintiffs commenced an action in nuisance against the tenants and the 
defendant in 2003, claiming damages for injury from the excessive noise and loud music, repeated 
nuisances from the smoke of burn offs by the tenants, excessive barking of the tenants’ dog, and unruly and 
drunken behaviour at all hours of the day and night. It was also claimed that as a result of the nuisance the 
plaintiffs had suffered a financial loss. Before trial, one of the tenants died and the other tenant vacated the 
premises and two other persons who had been residing with them became the tenants. The plaintiffs 
discontinued the action against the original tenants and proceeded only against the defendant. It was alleged 
that as lessor the defendant was liable in nuisance for failing to alleviate the nuisance created by the 
original tenants. Further, that by leasing to the new tenants knowing that they were also responsible for the 
nuisance complained of, the defendant continued to be liable (at [3]). 
 
In 2005 the Innisfail Magistrates Court gave judgment for the defendant, holding that although there was 
evidence that the tenants of the defendant did create a nuisance, it remained good law that the lessor was 
under no obligation to end the lease upon discovering the nuisance.1 An appeal to the District Court2 was 
successful, the judge deciding that a lessor will be liable for the nuisance of a tenant if the lessor if the 
lessor knew or should have known that there was a real risk of a nuisance by the tenants (at [7]). The 
defendant should have known that the nuisance was created by not only the original tenants but also their 
invitees and by granting a lease to the two residents it was foreseeable that the nuisance would continue (at 
[7]). 
 
COURT OF APPEAL DECISION  
The joint judgment of McMurdo P and Phillippides J thoroughly examined the law relating to liability of a 
lessor in nuisance. The general rule is that a lessor cannot be held liable for a nuisance created by a tenant.3 
Further, a lessor is under no obligation to terminate the tenancy upon discovering that the tenant is creating 
a nuisance.4 
 
                                                 
1  See Sykes v Connolly (1895) 11 WN(NSW) 145. 
2  Peden Pty Ltd (as Trustee for the Dunn Family Trust) v Bortolazzo [2005] QDC 201 (22 
December 2005). 
3  See Rich v Basterfield (1847) 4 CB 783; Harris v James (1876) 35 LT 240; Smith v Scott [1973] 1 
Ch 314. 
4  See Sykes v Connolly (1895) 11 WN(NSW) 145. 
However, there are exceptions to the general rule. For example, a lessor will be liable for the nuisance 
created by the tenant if the lessor expressly or impliedly consented to the activities of the tenant and the 
nuisance is the ordinary and natural consequence of the activity.5 In Smith v Scott, Pennycuick V-C stated: 
 [the] exception has, in the reported cases, been rigidly confined to circumstances in which the 
nuisance has either been expressly authorised or is certain to result from the purposes for which 
the property is let: Rich v Basterfield (1847) 4 CB 783 and Ayers v Hanson, Stanley and Prince 
(1912) 56 SJ 735…6 
 
It was questioned whether a lessor, knowing of the possibility that tenants were likely to create a nuisance, 
impliedly authorised the nuisance upon the granting of a lease. The court held at [29]: 
 
 A lessor is not responsible for a nuisance created by a tenant unless the lessor let the premises for 
a purpose calculated to cause a nuisance, that is, by express authorisation of the nuisance or which 
in circumstances where the nuisance was certain to result for the purposes for which the property 
was being let. 
 
The court noted at [19] that the decision of the District Court placed much emphasis upon the decision of 
Aussie Traveller Pty Ltd v Marklea Pty Ltd [1998] 1 Qd R 1, where the lessor was held to be liable to its 
tenant for the nuisance created by another tenant, breaching its obligations to the tenant under the lease not 
to derogate from its grant and the covenant of quiet enjoyment.7 However, that decision was analogous to 
the present case as the plaintiff was also a tenant of the defendant. The Court of Appeal pointed out that 
Aussie Traveller did not change the general law that a lessor is not liable for a nuisance created by a tenant 
(at [28]), as it concerned the lessor’s obligations to its tenant under the lease. As the plaintiff in the case 
before the Court of Appeal was not a fellow tenant of the defendant, the decision of Aussie Traveller was 
not applicable and it was held that the District Court had erred in finding that the defendant’s liability ‘for 
the nuisance of the tenant was not materially different from that of a lessor to one tenant to prevent the 
nuisance of another under the terms of the leases’ (at [31]). 
 
In relation to the defendant being liable for the nuisance created by the new tenants, the court held that the 
mere foreseeability that the tenants may continue to create a nuisance was not sufficient to impose liability 
upon the defendant. Applying the law, it had to be proven that the defendant expressly authorised the 
nuisance or that the nuisance was certain to result from the purposes for which the property was leased. 
Knowledge on the part of the defendant of a complaint against the new tenants ‘did not mean that renting 
premises to them … was expressly authorising the nuisance or that a nuisance was certain to result from the 
residential tenancy’ (at [45]). 
 
In allowing the appeal the court noted that neighbourhood disputes are frequent, however to impose 
liability upon a lessor for a nuisance created by a tenant, despite the fact that the lease include a covenant 
requiring the tenants not to interfere with the reasonable peace, comfort or privacy of a neighbour, would 
be ‘commercially and socially unacceptable’ (at [30]). To impose liability without any contractual 
relationship would ‘effectively allow neighbours  ... to influence the selection of the lessor’s tenant’ (at 
[30]). The legal principles governing this area of law are long-established and the court stated that any 
incremental developments were for the High Court (at [30]). 
 
 
ASSESSMENT OF DAMAGES IN TRESPASS 
In December 2006, a case involving trespass to land and trespass to person (assault) was heard by the High 
Court. New South Wales v Ibbett [2006] HCA 57 (12 December 2006) was appealed from the New South 
                                                 
5  Refer to JG Fleming, The Law of Torts, 9th ed, LBC Information Services, Sydney, 1998, 483; F 
McGlone and A Stickley, Australian torts Law, LexisNexis Butterworths, Sydney, 2005, 25.11. 
6  [1973] 1 Ch 314 at 321, 
7  For a discussion of the decision of Aussie Traveller Pty Ltd v Marklea Pty Ltd [1998] 1 Qd R 1, 
see A Stickley, ‘Lessor Liable for Nuisance Created by Tenant’ (1998) 17 Qld Lawyer 183. 
Wales Court of Appeal, the issues before the court being the nature and the extent of interests protected by 
trespass and the vicarious liability of the Sate for exemplary damages . 
 
The facts were that in the early hours of the morning the plaintiff’s son arrived at her home in his van. He 
was being pursued by police who were under orders ‘to keep a lookout’ for him. The son drove his van into 
the garage of the plaintiff’s home and closed the door using a remote control device. As the door was 
closing one of the police officers dived under it to arrest him. The police officer had no proper basis for 
arresting the plaintiff’s son nor for entering the property. The ensuring commotion woke the plaintiff and 
she went into the garage through the door leading from the hallway to find the police office pointing his 
pistol at her son. Her son ordered the officer to leave and the plaintiff repeated words of the same effect. 
The police officer then pointed his gun at the plaintiff and told her to open the garage door to let in his 
mate. The officer was not in uniform. Upon opening the door, another police officer entered the garage and 
the plaintiff’s son was taken out onto the driveway and handcuffed before being taken back into the garage 
where he was strip searched. The criminal charges made against him were subsequently withdrawn. 
 
The District Court found that the entry of the two police officers onto the plaintiff’s property was without 
lawful justification and amounted to a trespass to land. Also, the confrontation with the plaintiff and the 
pointing of the gun caused her to apprehend harm and as it was done intentionally, it was an assault (at 
[18]). The appeal did not challenge these findings, but questioned the damages that the plaintiff was 
entitled to recover. The District Court awarded the plaintiff $50,000 in respect of the trespass to land 
comprising of $10,000 in general damages and exemplary and aggravated damages at $25,000 each. For 
the assault the court awarded $25,000 - $15,000 in general damages and $10,000 in exemplary damages (at 
[20]). The Court of Appeal altered the award of damages. For the assault the court awarded $10,000 in 
aggravated damages and increased the sum for exemplary damages to $25,000.8 
 
HIGH COURT DECISION  
Counsel for the appellant stressed in oral submissions to the High Court that the appeal was concerned with 
establishing the applicable principles for assessing damages in trespass not the precise assessment of the 
heads of damages awarded (at [22]). It was submitted that the majority of the New South Wales Court of 
Appeal had erred in holding that damages for trespass to land could be awarded in recognition of the right 
of the occupier to have their guests and residents undisturbed (at [23]). The appellant also argued that by 
awarding general, aggravated and exemplary damages for the trespass to land the appellant had been 
punished twice for the same wrong (at [24]). The final argument was that as the State was assigned liability 
for the police officer’s conduct under the Law Reform (Vicarious Liability) Act 1983 and the Police 
Legislation Amendment (Civil Liability) Act 2003, it was not appropriate to award exemplary or aggravated 
damages (at [25]. 
 
In relation to the damages awarded for the trespass to land, the court noted that the action protects the 
plaintiff’s right to exclusive possession (at [29]). In Plenty v Dillon (1991) 171 CLR 635, Gaudron and 
McHugh JJ stated that the policy of the law of trespass to land was ‘the protection of the possession of the 
property and the privacy and security of the occupier’ (at 647, cited at [30]). An award of aggravated 
damages compensates the plaintiff for injury resulting from the circumstances of the interference. 
Therefore an award of such damages to the plaintiff in these circumstances was justified. At [31] the court 
stated: 
 
The interest of the plaintiff against invasion of the exclusive possession of the plaintiff extends to 
the freedom from disturbance of those persons present there with the leave of the plaintiff, at least 
as family members or as an incident of some other bona fide domestic relationship. The affront to 
such persons may aggravate the infringement of the right of the plaintiff to enjoy exclusive and 
quiet possession. 
                                                 
8  In State of News South Wales v Ibbett (2005) 65 NSWLR 168 the court held that s 3B of the Civil 
Liability Act 2002 (NSW) (intentional act done with the intention to cause injury) applied to the 
claim for assault so that s 21 (court prevented from awarding exemplary and aggravated damages 
in negligence) did not apply. Sections 3B and 21 are equivalent to Civil Liability 2003 (Qld), s 52. 
 
As for exemplary damages, the court stated that the same reasoning applied. Aggravated damages are 
compensatory in nature and in contrast, exemplary damages are awarded to punish or deter the conduct of 
the defendant (at [33]).9 It is possible for the same circumstances to increase the injury to the plaintiff and 
also require a court to punish the conduct leading to an award of both aggravated and exemplary damages. 
The judgments of Spigelman CJ and Basten J of the Appeal Court made it clear that they were mindful of 
the distinctions between the two categories of damages and therefore the argument of ‘double punishment’ 
was not made out (at [36]). 
 
The final issue raised by the appellant was whether such damages may be awarded if the Sate is liable 
purely through the application of legislation that designates it as the defendant rather than the police 
officers. Section 9B(2) of the Police Legislation Amendment (Civil Liability) Act 2003 (NSW) does not 
allow a claim in tort to be made against police officers, instead the claim is made against the State.10 The 
court examined the approach of courts to vicarious liability and exemplary damages. It was noted at [51] 
that in Adams v Kennedy (2000) 49 NSWLR 78 at 87 it was held that the amount of exemplary damages 
should not only identify that the conduct of the police officer was reprehensible it should also ‘bring home 
to those officials of the Sate who are responsible for the overseeing if the police force that police officers 
should be trained and disciplined so that abuses of the kind that occurred .. do not happen.’  
 
In Ibbett the evidence was that the police officers had not been required to undergo any serious re-
education program – one officer referred to a ‘quick briefing’, the other to a five minute meeting with the 
Education Development Officer (at [28]). The High Court held that it was consistent with legal principle 
that the Court of Appeal consider the inadequacy of subsequent counselling by the appellant when 
awarding exemplary damages. The appeal against the assessment of damages against the appellant was 
dismissed. 
 
CONCLUSION  
The decision of Ibbett demonstrates that legislation impacts on the common law and sometimes needs 
careful consideration. It also reinforces the need to remember the different functions of the various forms of 
damages even though this may not always be made clear in the judgment. The decision of Peden highlights 
the important fact that despite the common covenant in leases that the tenant will not cause a nuisance, such 
a covenant does not impose a duty upon a lessor to take action to bring a nuisance to an end. The exception 
to this general rule is applied very strictly by the courts. However, a lessor may be liable in nuisance if the 
action is brought by their tenant in respect of a nuisance created by another tenant of the lessor based on the 
lessor’s obligation not to derogate from the grant and the covenant of quiet enjoyment. These two cases 
demonstrate that although the torts of trespass and nuisance have exited since the 12th century, there is still 
scope for their application in modern society and issues may arise from the enactment of legislation seeking 
to modify the common law doctrines or remedies. 
                                                 
9  Uren v John Fairfax & Sons Pty Ltd (1966) 117 CLR 118. 
10  The purpose of the provision is to ensure that vindictive claims cannot be made against officers: 
New South Wales, Legislative Assembly, Parliamentary Debates, 13 November 2003 at 4971-2, 
discussed at [59]. 
